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APPEAL FROM SANGAMON.

parolA agreement, relating lands, therein,a anto sale of or interest for longera
period year, frauds,than one is within and notthe statute of is valid.
resultingA onlytrust a personcan arise in favor of who claims to have furnished the
consideration-money, aliquot partwhen thereof,such consideration or some was

part transaction,furnished as original purchaseof the at timethe the was made.
claimingpartyA resulting trust,the benefit occupiedof a must have positiona ori-

ginally, which would have the placeentitled him to he substituted in of personthe
to conveyancewhom the was made.

arrangementHo subsequent purchase, any parol agreement before,to existingthe nor
any parolnor purchase made,declaration at the time a is for the benefit of some

other; person, trust,will raise anya in the absence of other fraud than that which
arises a parol promise agreement,from violation a purchaserof ifor the pays his

money,own and takes the title to himself.

The and of this case are stated inpleadings proofs the opinion
of the court.

The cause heardwas before Davis, at theJudge, March term,
of1851, the Circuit Court.Sangamon

T. Logan, Edwards,S. and Stuart & for appellant.

Herndon,A. Lincoln W. H. forand appellee.

hisTrumbull, J. The filed bill incomplainant inchancery
1849, that, 1843,in he was the owner of various tractsalleging
of in and all,land situated incounty,Sangamon containing,

that, 1844,in saidacres;two hundred and wereforty premises
sale,a ofsold under a executedpowercontainingmortgage by

andthe one theto Blankenship, purchased bycomplainant
that, thetherefor;a at time ofIrwins, who received deed said

to the andIrwins,indebted subthe wassale, theycomplainant
the sale,redeem the lands fromthat he mightsequently agreed

sold,which had the amount ofthe for theyamountby paying
thereon, in all,his a advancethem, making,debt and smallto

hedollars, whichthe andsum eleven hundred eighty-fiveof
he madeto raise theto unable money,that, beingagreed pay;
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which itdefendant,an with the wasby agreedarrangement
advancethem, defendant should the wholexthat thebetween

to redeemstated to the Irwins said lands,amount above
defendantin of said the shouldthat,and consideration payment,

to the east half ofall and title saidhave rightcomplainant’s
the west halfand should have of thelands, that complainant

thethat, defendant,in of said onsame; pursuance agreement,
of notes to theMarch, 1846, Irwins,the executed hisfirst pay

and received from themone, two,in and three theirable years,
to him thesaid ofupontitle-bond to convey premises payment

the execution of said; title-bond,that after notes andsaid notes
complainant divided said lands,and defendant inthe pursuance

and since said defendthat,of said saidagreement; agreement,
of the east halfhad of said and thatant has possession lands;

time, and since,for to a lateat the years previous,many up pe
resided andhas had theriod, the complainant upon peaceable

of the westundisturbed half of saidpossessionand premises;
months last thea few defendantpastthat within fraudulently
of haslands,said takenthe whole forcible ofclaims possession

thethe house toof and refusesoccupied by complainant,part
ofhalf said lands;him the west that said lands aretoconvey

dollars acre; that at the time of theirof twelve perthe sumworth
Irwins were advised of the betweenthe agreementredemption

defendant,and and that have institutedthe theycomplainant
of the defendant,the notes which remainsuits upon unpaid,

thereon.obtainedhave judgmentsand
that the defendant bebillThe to con-mayprays compelled

the half ofwest theto the in ques-complainant premisesvey
tion.

in hisadmits thatanswer,The defendant was atcomplainant
butland,the owner of thetime thatone the inIrwins,charges

the same for the taxes of1843, 1842; that thepurchased pre-
from the sale,redeemed taxmises were not and that the Irwins

areceived tax-deed thattherefor; in 1842 thesubsequently
obtained the the San-Irwins injudgment against complainant
Circuit Court for which execu-f¡260.51, judgmentgamon upon

andissued,tion was the sold thereon theduly premises by
and onsheriff, the for the balance due saidIrwinspurchased by
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dollars, hadafter which beendeducting fifty pre-judgment,
the that the were not re-viously paid by complainant; premiums

sale, Irwins,deemed from said and.the at the of fifteenexpiration
themonths, same;received a deed for admits the withmortgage

the theof sale to sale under same, and thepower Blankenship,
the as stated in theIrwinspurchase bill;by substantially charges

thethat virtue of their variousIrwins, hadpurchases,by acquired
a lands,title the and thatto thecomplete complainant, long

1846,to when the defendant had aban-previous purchased,
land,doned all claim of title the and contractedto with the

Irwins to retain as their tenant,of the samepossession and pay
rent therefor; admits the of the land of the Irwins inpurchase

for1846 the$1,185, of anddown, his threepaying giving$200
several thenotes for remainder, but deniespromissory making
the contract set forth in his bill; thatby complainant alleges

is his brother-in-law; that some timecomplainant toprevious
his from the Irwins to him aspurchase complainant appealed a
relative to aid him in the land or somegetting of it backpart

itIrwins,from the that could be had forstating $1,085; and, after
themuch on of it wasimportunity part complainant, agreed

thatthem defendant should dividebetween the land into two
and that should choice;havecomplainant that defendantparts,

the land of theshould atIrwinspurchase $1,085, paying $200
notesand his for thedown remainder ingiving three in-equal

stalments, which said the Irwinscomplainant would thataccept;
defendant the firstshould note that fellpay due, and the com-

last two,the and that theplainant Irwinsthereupon conveying
defendant,the whole to he should partreconvey complainant’s

him; that defendantto should have hisof im-possession part
theon and haveshouldmediately making purchase, possession

of remainder in March, 1849,the if failed to ascomplainant pay
avers that this leavewould inagreed; agreement complainant

of the land,of relieve him from the ofpossession part payment
time that,and him to raise the to forrent, it;give money pay

in of the wentthis the landpursuance agreement, parties upon
and tothen went to make theit,divided and pur-Springfield
chase it was ascertained that theIrwins,of the when purchase
could to defendantunless,not be in addition the the$1,085,made

VOL. 20XIII.
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ad-the Irwins claimed andwhich complainant$100,would pay
rent;for refundthen due them towas complainantmitted agreed

or of it which defendantthe part ultimatelyanydefendant $100,
and defendant made thetohave thereupon purchasepay,might

down and three notes for thehisat giving$1,185, paying $200
and the executed to him a admitsremainder, title-bond;Irwins

of the of the land to him thepart "falling bytaking possession
he still retains that thedivision, it;and that when firstalleges

fell due he admits theit;of the three notes thatdischarged
havesecond' and third are and that the Irwins obtainedunpaid,

bill,in the but that itthem as alleged chargesjudgment upon
them,to have and thatwas complainant’s duty paid protesting

land,to saidhe ever did with purchaseagree complainant pay
therefor,' oneand half of theconsideration conveythe whole

the defendant insists that such antosame the complainant;
have been without consideration andmade,if wouldagreement,

the Statute of Frauds bothvoid, and insists inuponutterly
the bill and thein one setto the agreement alleged upreference

an filed in the itcause, is ad-answer. By agreementthein
of thedefendant, since the has'bill,thethat filingmitted fully

the and that the case shallland,for asIrwins proceedsaidpaid
in a bill and admittedfacts wereif these charged supplemental

the answer.in
heard and evi-bill, answer,cause wasThe upon replication,

bill,and a decree the and thedence, entered, againstdismissing
for costs.complainant

error.of this decree is for The evidenceThe entering assigned
but threevoluminous, ;and uncertain in some factsrespectsis

were the ofestablished. That the Twins purchasersare clearly
as in the answer;at three different-sales allegedthe premises

their tenant,had himselfthe complainant acknowledgedthat
thethem,of lost all tothe and premisesrightrented premises

the de-or before theotherwise, bypurchaselongredemptionby
however, informedhad,the Irwinsfendant; complainant,that

theman to take landwould uponif he any responsiblethat get
he shouldit,as those for which soldsuch afterwardsterms, they

defend-the time of theland,the at thethatit; byhave purchase
valuedouble what he less theit,about forwas worthant, gave
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thatof the of of in thedower wifecomplainant’s premises;right
to theboth Irwins at the time thewent purchaseparties together

de-made,was and for a to thethat'the bond deed was given
forfendant his notesdown and his§200,upon paying executing

the balance of the the and withoutwith§1,185, knowledge
isfrom the inThe mainobjection disputecomplainant. point

as the andto terms of the betweenagreement complainant
con-defendant. this the is somewhatevidenceUpon question

and not inwhatever itwas, writing;the wasflicting, agreement
de-but thethatthat the hasassuming complainant proved

fendant tothepurchased conveyland under a parol agreement
to onehim half the titleof the obtainsame when he should
from the theIrwins, recover,and forhe is notstill entitled to

thatreason such to a sale ofcontract, if one existed, related
or anlands interest than onetherein, for a year,longer period

and to have been valid must have in andbeen signedwriting
the it is enforced.whom to beby party against sought

It idle to theis call transaction the ob-which defendantby
title,thetained a from the Theredemption Irwins. complainant

no valid of he transfer. Thehad which couldredemption,right
can be of theis, Irwins,most that said thethat, by indulgence

atland,he was to a of athepermitted priceprocure purchaser
less than its value. The is not differentcase fromsomething
otherthat of where one realany purchase, man estate andbuys

intitle histakes the own name, under a subse-parol promise
theto convey same or some interest therein to aquently third

person.
It is insisted, that thehowever, defendant acted as the agent

of the Irwins,in the of the andcomplainant making purchase
that he is to be' in trust for theas the titleconsidered holding

he hadto the extent of the interest whichcomplainant agreed
to to him. Our frauds and Rev.actconvey perjuries,concerning

“St. or44,ch. sec. creations of4, declares: All declarations
tenements, orlands, hereditaments,trusts or confidences of any

shall be somemanifested and thewriting,proved by signed by
ortrust,who to declare such his lastis law enabledparty, byby

void ofwill, in shall be and noor else utterlytheywriting;
created con-trust or trustsProvided, that byresultingeffect:
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or instruction, not belaw, needimplication, writing,operation by
trust,the same be Theand resultingmay proved by parol.”

isstatute,the and be shownnot within which parol,bymay
thethe is made in withwhere the name of onepurchase person

ofto another. inHardwicke,Lordbelonging speakingmoney
law,of in the case of v. Spil-trusts created Lloydby operation

“those, first,that such trusts are where150,2let, says,Atkyns,
in the'name of one but thean estate is person moneypurchased

a trustis oranother;or consideration wheresecondly,given by
rest,as said as to the whatis declared to andonly part, nothing

and can-law,of results to the heirs atremains theyundisposed
“And he I doadds,not be said to be trustees for the residue.”

thisknow in other these wheretwo,not instance besidesany
unlesslaw,ofdeclared trustscourt have operationresulting by

onbeen carriedtransactions havein cases of and wherefraud,
maid fide”

all thedoes not fall under becausehead,This case the first
de-theto the Irwins for the land came fromconsideration paid
offrom thefar, as a trust resultstherefore,fendant so; payment

in favor of thefavor,the it is in his notand complainant.money,
hastrusts mentioned Lord HardwickeThe second class of by

thatit notthis;to a case like and isno pretendedapplication
for thefraud,to himselfdefendant the title throughthe procured

for athe bondwhenand consentingcomplainant was’present
the defendantthen, wasHow,deed to the defendant was given.

?from the Irwinsin thethe trustee of the purchasecomplainant
of the betweenat been virtueall,If it must have by agreement

no truststhere shall bethatthe but the statute declaresparties;
theunless manifested someland, party,of writing signed byby
the com-Ifarise of law.such trusts as by operationexcept

the considerationhe ofcould show that paid any partplainant
arise the ofland,the there the trust would fromfor payment

of theconsideration,such and not from parties.any agreement
the-betweenfrom the case all evidence of anStrike agreement

intrust can resultand what is there left from which aparties,
The? is this:case, then,favor of the Thecomplainant simply

hisandIrwins,a tract of land of thedefendant paidpurchased
theatown for the the wassame; presentmoney complainant
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and,time of the ifit,assisted the defendant to makepurchase,
was the means of his it at aplease, less thanyou priceprocuring

he done,otherwise could ishave of this latter therefactthough
no itsevidence; truth, and even then the comyet admitting

admitted,could not this noplainant maintain suit. It is that
of the to thepart Irwins was advancedconsideration-money paid

him. Burr,In Botsford v. 2 415,Johnson’s it isby Chancery,
“said that a trust is founded on the actual ofresulting payment

“and on the trust resultsno other and thatmoney, ground,”
the and atfrom time it takestransaction, at theoriginal place,

no other Wendell, 650,time.” 15 decidesTownsend,v.Sayre
“that a trust thewill not to a ofresult one who part onlypays

consideration on another,the toof landpurchase conveyed
itunless be some consideration,definite of as onethe wholepart

third, half,one or like.” 2 74 WhiteNorton, ;the v. Atk.Crap
2v. 3Barnham, Sumner, 462,Smith v.Carpenter, 239;Paige,

and Freeman v. 1 toHoffman, 90, are the sameKelly, point.
constitute,If didthe not the wholemoney paid consideration

for the then theland, and the ofgiven money privilege pur
itmadechasing together up.

But how much and thewhat of consideration did thepart
to ?complainant’s constitute evidenceTheright purchase

leaves it whether,doubtful the ofterms theextremely by parol
if of such wasagreement, proof admissible,were heagreement

to have one half the land in or one half toquantity, according
and where the interest is leftquality, uncertain,thus no trust

results in a favor. In the of Justice inparty’s language Story
“casethe of Barnham, circumstances,Smith v. How, under such

itwould be to theinterest trust inpossible what orsay property
to take ? it waseach was it would be too much to say,Surely

thethe orto future valuation of theupondepend property,
towardsfuture contributions made the respectivelyby parties

in otherthe or the of the interests pro-valuepossiblepurchase,
each.”contributedperty by

as establish-Several eases referred to thewere upon argument,
hisa inthat,the a takesing where person conveyance,principle

• forown obtainof an estate which he undertakes toname,
itbe in trustanother, will,he considered asin holdingequity,

20*
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bis and toinsisted,for this it is theprinciple,principal; applies
case, inasmuch as the madedefendant, at the time hepresent

to thethe to of thepromisedpurchase, convey part premises
when the title.have made him theIrwins shouldcomplainant,

arethis principle,The cases relied aschiefly establishingupon,
Russell1Nuttall, &Jacocks, 6 Lees v.355;v.Sweet Paige,

Watts,6Neal,Sheriff v. 534.53; andMylne,
of deed to Jacocks theThe the was compromiseconsideration

of a minor for whom Ja-'children,betweenexistingcontroversy
fraudcocks and other and it a manifestwas wasacting, parties;

a con-of to takethe those he for himupon rights represented
benefit,in his name theirown which was intended forveyance
it was,same,and for the whateverwhere the entire consideration

the minor child-came from them. A trust resulted in favor of
ofinren, case, First,that in consequencetwo grounds.upon

and the minor childrenthe relation between Jacocksexisting
ahis bad faith inhe andwhom represented, obtaining convey-

not betweenhimself;ance to by violating any parol agreement
but his tothem,him and fraudulently using positionby practise

in of con-their theconsequencea fraud rights. Secondly,upon
minors,from a ofthe itsideration passing being compromise

his, led to the of thebehalf,suit in their not whicha making
deed.

inNo such facts exist this case.
The case of Lees v. Nuttall from theis distinguishable pre-

sent in the that the in that case thefact, wasperson purchasing
of had been tothe and as suchattorney employedplaintiff,

make the be a trusteeclient,for his and he was held topurchase
for the of theclient, and to him thetoconvey upon payment

the the was madecase,Inpurchase-money. purchasepresent
defendant, as a as a inthe not mere but principalagent,by

ininterest, and in Had the attorneyhis own name.properly
name,been in owncase authorized to the title histhat procure
in thein trust for the there have no fraudwould beenprincipal,

manner which the and the case would thentitle,heby procured
have been more to theanalogous present.

In the case of Sheriff v. the as to what factsNeal, question
would constitute a a trustee, or statute ofhow far theperson
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to contracts, was notand was applicable parolfrauds perjuries
case,The court hadbelow,the court. thatbefore inproperly

to thethat, Sheriff,instructed the if Jamesjury by representing
Neals,that he for the had obtainedcommissioners was purchasing

a the land to himself from the commissioners,ofconveyance
than would have it tofor a less sum of himmoney they given

himself,itfor had he declared that he was for or notbuying
it for the he aNeals,have said he was becametherebybuying

trustee the for Neals.in thepurchase
In this instruction, the Courtcommenting upon Supreme say,

“ The of law contained in this instruction is not com-principle
of theplained counsel for the in but it is con-by error;plaintiff

”tended him, that there was no evidence toby thejustify giving
“such an instruction. courtThe further thissay, Seeing prin-

is an and toone, affirm itciple as animportant ab-apparently
stract be theprinciple might doctrine ofpossibly carrying trust
further than would with the of.comport provisions the act

frauds and we do notperjuries, wish to beagainst understood
so ouras in this case.” Itdoing by isjudgment apparent,

this from thefrom extract of the court, that theopinion question
one of fact,under consideration was rather than of law. The

thedo,court discusshowever, ofquestions law which might
have been the caseraised in at considerable and in alength,

“of theirsubsequent Thepart was madeopinion purchasesay,
of theSheriff commissioners, with his own conse-by money;

so asfar the law to raise a use from thequently, operated cir-
itcumstance, was in favor .of alone.Sheriff Nor would the

of law have different,been evenoperation had Sheriff made a
verbal with the Nealsprevious agreement to the landpurchase

them,for unless had advanced the to him forthey thatmoney
a tender; it,of the itsubsequent after of hadpurpose purchase

been would not availed or have taken thehave casecompleted,
out of For,the statute of frauds. unless the intrust, such case,
arise ofat the time the beit cannot createdmaking conveyance,

some new or concurrent actexceptsubsequently, by agreement
of the The then, if not the one,parties. strong ground, only

a trustupon it seem can be in favorwhich would raised of the
Neals, is of and a breach ofthat fraud faith on thegood part
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of Sheriff, in to of the andrefusing accept redemption-money,
to take the land from them,attempting to hiscontrary agree

ment, the faith of which to himupon theirthey gave up right
to redeem it from commissioners.” To sanction the last branch
of the above extract belaw,as would to the statute ofrepeal
frauds and If the refusal to with aperjuries. comply parol

aconstitutes such fraud'as toagreement take a case out of the
statute, then no case is within it. For a has toparty only allege

athat person refuses to comcontracting by parol fraudulently
the termswith of his which he must do inparolply agreement,

case, or there be nowould for ato courtevery necessity resorting
to it,of enforce and a case is made to which the statuteequity

That law,does not such is not the inevenapply. Pennsyl
isvania, established the authorities. It has beenabundantly by

“decided, in that State, that, unless there be somerepeatedly
in the transaction more than is the violationthing fromimplied

of a willagreement, notparol decree the to beequity purchaser
Robertson v.a trustee.” 9Robertson, 32. This sameWatts,

that,decides if acase man another as hisemploy by parol,
an estateto for him, and theagent, buy it, andagent buys pays

hisfor it ownwith and takes amoney, in his ownconveyance
it bename, would in the teeth of the to decreestatutevery

athis trust. Otherresulting thePennsylvania cases settle same
Haines v. O’Connor, 10 Watts,principle. 313; Heffner,Fox v.

Watts1 & 372; Jackman v.Sergeant, 4 Watts &Ringland,
;149 v. 9 Id.Coulson, 62.SampleSergeant,

on Vendors, 2,theIn vol. rule is stated thus:Sugden
II a man anotherWhere as anemploys to anby parol, agent buy

itestate, who but denies thebuys trust, andaccordingly,
of the isno the andpart purchase-money paid by principal,

hethere is no written cannot the toagreement, compel agent
to him,estate as that bethe would in the teethconvey directly

of frauds.”statuteof the
are numerous otherThere authorities to the effect,same and

are Bartlettthem v. 1 Eden, Smith v.among Pickersgill, 515;
Sumner,3Burnham, 462; Botsford Burr,v. 2 Johns. Chanc.

Steere,v. Id.405; Steere 5 Schmidt19; Gatewood,v. 2Rep.
178.Richardson’s Eq. Rep.
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this sub-lawGatewood, the uponv.In the case of Schmidt
otherinthanset forth anyis more andclearly satisfactorilyject
him-enablesathat, whenhave seen. It is there held partyI

he isthat pur-rate,to at an under representingself bypurchase
asidesethisto haveanother,for he is liable purchasechasing

de-orreducedisso, fraudulentlyfor fraud; where competition
the statuteofclearsaid,it is steercases, entirelySuchstroyed.

isrepresentationevidence of theof frauds. The purchaser’s
the supposednot ofreceived, substantiatingfor the purpose

whichthe means bybut offor theagreement, showingpurpose
em-isreceived, ithe and,effected his fraudulent whendesign,

but fornot for the theofployed, purpose enforcing agreement,
con-the of it fraudaside. When the allegedpurpose setting

itsists in the non-fulfilment of an depends,alleged agreement,
bean tothe fact there wascourse,of whether agreementupon

notfact the statute will allowand thatperformed, preliminary
beto established by parol.

to theThe case of BurrBotsford v. was analogous present.
to enable him toloan of $900,Botsford to Burr for aapplied

Burr refusedFarm. totheoff a upon Bogarduspay mortgage
farm sold on theto in the whenthe butloan agreed buymoney,

ifBotsford,the same to he himand to paidreconveymortgage,
cost, and aadvanced, interest,the within month.charges,money

at the andsale,in the farm subse-Burr boughtaccordingly
at an advance. Asold the same bill was filed to makequently

and over the afterbalance,for payhim account hisdeducting
court held as Burradvances, that,&c. The atpurchased pub-

took the deed in andauction, name,lic his own his ownpaid
and, as the sale made andwas the as-withmoney, knowledge
Botsford,of there no asent was forpretence setting up resulting

that all inadmissible.trust, and for that wasparol proof purpose
theheld,further that “theIt was by Bogardus,conveyance

and the of thepayment purchase-money completedmortgagee,
the and that ofcontract, declarations,no in-parol proof parol
consistent bedeed,with the could admitted.”

534,Switzer 3 Gilm. wasSkiles,v. thereferred.to argu-upon
dida case of a demurrer to a billment; but, as that was which

frauds,not of the statute ofinvolve the considerationproperly
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itit is to examine but, if it wereunnecessary particularly;
be toit would out manifest distinctionsnecessary, pointeasy

and thebetween that case present.
is no of inThere view which the ispoint entitledcomplainant

he seeks.to the relief He cannot claim to have a resulting
land,trust in the because he no theofpaid part purchase-money

he cannot claim haveIrwins;to the to the parol agreement
it toenforced, because, existed,have it is void theadmitting by

of frauds andstatute The defendant cannot beperjuries.
trustee,as histreated because it does not that he usedappear

orartifice in order to the title toany misrepresentations procure
himself.

There obstacle to ais another the inrecovery complainantby
of bill,this suit. to the his the defendantallegationAccording

to the Irwins withoutthe consideration what-$1,185 anypaid
“that the defendantis,ever. That was to advanceallegation

stated,above and thethe amount same towhole thepay
lands and inaforesaid; that,to redeem theIrwins, consideration

itsuch and was furtherof that theredemption,payment agreed,
was to have all the title,said McHenry (the defendant) right,

the in and tointerest of the eastand half of saidcomplainant
all,at forwas thenothinglandswhich hadjust complainant

ortitle,no interest in the Such anpremises.right, agreement
be void for want of a consideration to it.would support

ofThe result our examination of the doctrine of resulting
—is that such a trust canthis,trusts arise in favor of aonly

claims to have furnishedwho theperson consideration-money,
consideration, or somesuch thereof fur-aliquotwhen waspart

nished as of the transaction at the time thepart original purchase
made. The the benefit of a frust,was party claiming resulting

have amust which havewouldoccupied position originally
to beentitled him substituted in of him tothe whomplace

the has been made. No subsequentconveyance arrangement,
made before,after the nor any parolpurchase, agreement existing

madedeclaration,nor at the time that the isparol purchase
for raise a trust in suchthe benefit of some other willperson,

absence of other fraud than thatfavor,other in the anyperson’s
the violation of thewhich arises from promisepurchaser’s parol
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theor where the takes title in his ownagreement, purchaser
name, and the consideration out of his own funds.pays

Decree affirmed.

Tilghman Little,West,& v. Josiah Appellee.Appellants,

APPEAL PROM MADISON.

generalAs a principle, a aplaintiff ejectment legal pre-must thein establish title to
mises controversy;in title;he of his hutstrengthmust recover on the own there
are exceptions rule,thisto party possession plaintiffas a is in under thewhere as
tenant aor under purchase; plaintiff requiredcontract inof such cases the is not

proofto make hisof title.
A may terminated,tenant show that the title of his landlord has and that his relation

changed; purchaseras a judgment, maytenant is or if under ahe becomes he set
up brought againstan hisbyhis title in bar of action him landlord.

proof, ejectment, in possession,Parol in an action of reference transfer ofto the is
proper.

ejectment question validityA defendant in cannot of the titlethe under which he
possession; possessionentered to partyinto he must first restore the the from whom
it,he received and maythen he possessionattack the title under which his was

commenced.

This Underwood,cause was atheard before theJudge,
March term, of1851, the Madison Circuit Court. The facts of
the case are stated in the theof court.opinion

L. Davis Gillespie,and J. for appellant.

W. andMartin H. W. Billings, for appellee.

This an ofTreat, C. J. was an action ejectment brought
West Little to recover the of lots intwoby against possession

the Alton,town of MadisonUpper county.
On lots admitted to beentrial,the the title to the was have

in from whom both claimed title. TheStanton, parties plain-
tiff a the theread evidence deed from Stanton to forin plaintiff
lots, 14th1837,dated the 8th of on theFebruary, acknowledged
of ofon the of October theJune, 1843, and recorded 16th
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